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DEPARTMENT OF HEALTH

DEPARTMENT OF HEALTH,
BUREAU OF EMERGENCY MEDICAL -
OVERSIGHT, .

Petitioner,

DOH Case No.: 18-2891PL

v, DOAH Case No.: 17-10610
WILLIAM LITSCH, PMD,

Respondent.

/
FINAL ORDER

THIS MATTER is before
consideration of a Recommended
2018, Administrative Law Judge (
following a final administrative h
Respondent filed exceptions to the
filed a response to Resi)ondent’ s Ex

filed no exceptions to the Recomme

the Department of Health (“Department”) for the
Order and entry of a Final Order. On September 12,
“ALJ”) E. Gary Early iséﬁed a-Recommended Order
earing in this matter. On September 26, 2018, the
Recommended Order. On October 8, 2018 Petitioner
cceptions to the Recommended.Order*. Petitioner has

nded Order. Upon review dfthe Recommended Order,

the entire record, and the exceptions filed by the Respondent, the Department makes the

following findings and conclusions

RUL

! The record shows that Respondent faxed his
26, 2018, by faxing them to the fax number of
Exceptions were not filed until October 8, 2
Garrison or her co -counsel were aware of or
Petitioner “by facsimile only” to the fax-hum
Petitioner’s Counsel. Therefore, the Petitioner
the record in this matter.

ING ON EXCEPTIONS

exceptions to the recommended order to Rose Garrison on September
the Agency Clerk. The Petitioner’s Response to the Respondent’s

ceived a copy of Respondent’s exceptions, but they were faxed to the
for the Agency Clerk, and not to any address associated with

OEE', by Garrison’s co-counsel of record. The record does not show when

's Response to Respondent’s Exceptions were considered as part of




Section 120.57(1)(1), Florida Statutes, directs that an agency may not reject or
modify findings of fact in a Reé;)m:mended Order unless the agency ﬁrsfdetermines from
a review of the entire record, ar;d states with particularity in the order, that the findings
of fact were not based upon competent substantial evidénce or that the proceedings on
which the findings were based did not comply with essential requirements of law.
“Competent substantial evidence is such evidence that is ‘sufficiently relevant and
material that a reasonable mind would accept it as adequafe to support the conclusion

reached.” Comprehensive Medical Access, Inc. v. Office of Ins. Regulation, 983 So. 2d

45, 46 (Fla. 1st DCA 2008) (quoting DeGroot v. Sheffield, 95 So. 2d 912, 916 (Fla. 1957)).

Further, the Agency cannot make modifications to Conclusions of Law over which

it does not have substantive jurisdiction. §120.57 (1) (1) Fla. Stat. (2018).

Ruling on Respondent’s Exception Number 1: Respondent’s first exception

is to the findings of fact in paragraphs 20., 21., of the Reéominended Order. In those
paragraphs the Administrative Law J u&ge (ALJ) found that thé Department of Health and
the Division of Administrative Hearings have jurisdiction in this proceedmg To the extent
that those are findings of fact they are supported by 'coxﬁpéteﬁt substantial evidence in
the record. That includes the findings in paragraphs 1. and 2. that the Respondent is a
licensed paramedic and subject to the jurisdiction of the Départment, To the extent that
the findings in these 4 paragraphs are conclusions of law they are more reasonable than
the proposals -put fdrward by Respondent. Concerning the Respondent’s constitutionality.
argument in exception 1., the‘Dep i ent is not authorized to rule dri the constitutionality

of any law, including whether the Department’s or the Department of Education’s exercise

of jurisdiction is federally preempted and unconstitutional. See; Lennar Homes v. Dept.

of Bus. and Prof. Reg., 888 So. 2™ 50, at 53 (Fla. 18t DCA 2004). Exception # 1, is denied.
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Ruling on Respondenﬂs' Exception Number 2: The Répondent’s second

exception is to the ALJ's conclus

ion of law in paragraph 21. that DOH has regulatory

authority over paramedics under Section 456.072 Florida Statutes. The 2012 legislature

placed paramedics and E.M.T.’s under regulatory authority of The Division of Medical

Quality Assurance within the Department. See, Ch. 2012-184 § 1,at 11, Laws of Fla.; § 20.43

(3) (g) (30) Fla. Stat. (2012). Although E.M.T.’s and paramedics.are and were not generally

defined as “Health care practition
in conjunction with the Florida S
subject to chapter 456.072, 456.07
Stat. (2012). See also, §456.024(3)(a
as “health care practitioners” only
Statutes). The Respondent’s pro

Conclusion of Law in paragraph 21

" in chapter 456, existing provisions of chapter 456,
ession Law referenced above, as of 2012 made them
3 Florida Statutes. See, §§456.001(4) (6) (7), 456.002 Fla.
)3. Fla Stat. (2018) (E.M.T.’s and paramedics are defined
for implementation of sub-section 456.024 (3) Florida

posed Conclusion of Law is not as reasonable as the

1. of the Recommendedbrderiﬁmgpﬁ_glf_gmm

Ruling on Respondent’s Exception Number 3: This exception is a repeat of

exception number 2 above. Excepti

gxception # 2.

Rualing on Reépond’ent
modification or reversal of a Cond
Recommended Order regarding
proposed conclusion of law is less }
The Department does not have st
cannot modify or reverse it. Excep

Ruling on Respondent

modification or reversal of the :

’s Exception Number 4: This exception seeks a
lusion of Law made by the ALJ iﬁ paragraph 28. of the
the admissibility of “evidence, The Respondent’s
reasonable than the conclusion of law made by the ALJ.
ibstantive jurisdiction over the conclusion of law and
tion # 4 is denied, 7

's Exception Number 5: This exception seeks a

AL)’s ruling admitting various loan application and
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promissory note records into evi dence as business records. The Respondent’s prOposed

conclusmns of law are less reasonable than the conclusxons of law made by the AIJ at

paragraph 29 The Departm t does not have substantwe Junsdlctlon over the

conclusions of law and cannot modify or reverse them MMMM

Ruling on Respondent’ Exeeption Number 6: Respondent takes exception
to the ALJ’s conclusion of law in paragraph 30. in which the ALJ held that portions of
Petitioner’s Exhibit 1 were admissions by | Respoxr&errt, The records were properly
authenticated and Respondent’s proposed conclusion of law is less reasonable than the
conclusion of law in paragraph 30. of the ALJ’s Recommended Order. Again, the
Department does not have substantive jurisdiction over this evidentiary conclusion of law
and cannot reverse or modify it, E ion #6 is deni

Ruhng on Respondent’s Exceptmn Number, 7 Respondent takes exception
to paragraph 31. of the Recommended Order which contains conclusmns of law that hold
Respondent’s community college records are admissible public records under Section
90.803 (8) Florida Statutes and were j)roperly authenticeted. Section 456.073 Florida
Statutes provides the Depart‘rr:ent with investigative aﬁthority to investigate complaints
against licensees regulated under|chapter 456 Florida Statutes. Section 456.071 Florida
Statutes provides authority for the department to subpoena records that have relevance

to the possible violations that are the subject of those investigations. See, §§ 456.071,

436.073 Fla, Stat. (2016). The discussion above regarding Respondent’s exception number
2. explains how paramedics are and were made subject to the Department’s regulatory
powers in Chapter 456 Florida Statutes. This exception proposes conclusions of law that

are not as reasonable as those made by the ALJ in paragraph 31. of the Recommended




Order. Again, the Department does not have substantive jurisdiction to modify or reverse

the conclusions of law made by the ALJ. Exception # 7. is denied.

Ruling on Respondent’s Exception Number 8: Respondent made an
exception to the Conclusion of law in paragraph 33. of the Recommended Order where

the ALJ held that Respondent’s a ertion of the fifth amendment privilege against self-

incrimination permitted the ALJ to draw adverse ”in.fefences against him where the
Respondent invoked the privilege in response to probative evidence offered against him.
The ALJ’s conclusion of law is more reasonable than the one proposed by Respondent.
See, Omulepu v. Dep't of Health, Bd. of Medicine, 249 So.3d 1278 (Fla. 15t DCA 2018). To
the extent that this exception is [to the ALJ’s fact finding in paragraph 34. of the
Recommended Order both findings are supported by competent substantial evidence in
the record. Examples of such evid ;;tce include the following DOAH filed pleadings or
orders: Respondent’s Motion/ ij ion fo Péﬁtionel’ ] Dfscovérj;, filed July 18, 2018; The
ALJ’s Order Denying Motion to quash and'Granting Motion to Compel, filed on July 17,

2018; The ALYs Order 'Déﬁying etitioner’s Motion to Compel, filed July 19, 2018.

tive jurisdiction to reverse or modify any of these
conclusions of Jaw. The conclusions of law made in paragraphs 36 through 40 are more
reasonable than conclusions indicating that ‘the Petitioner did not prove the existence of

the reiterated facts by clear and convincing evidence. To thé‘e’)rtteht that these conclusions




of law reiterate findings of fact mac
supported by competent substantial ¢

Ruling on Respondent’s
exception to paragraphs 20. throu

conclusions of law, The ALJY’s concl

Je elsewhere in the recommended order, they are

evidence in the record, Exception #9 is denied.
Exception  Number 10: Respondent takes

gh 23. of the Recommended Order, which are

ions of law in paragra‘-phs 20. through 22. are more

reasonable than the conclusions of law that are the opposite of those made by the ALJ.

The Department’s discussion above regarding Respondent’s Exceptions 2. and 7. set forth

the basis for the Department’s juri
Concerning paragraph 23. of the Recg
accurate and reasonable. The Depa
modify or reverse them.,

The Department does not |
conclusions of lax&"vor épiniéns regard
decisions are the'province of the (

handling of this matter. Exception #1

diction and authority to proceed in this matter.
ymmended Order, the conclusions of law therein are

rtment does not have substantive jurisdiction to

have the authority to make, modify or reverse
ling the conshtutlonahty of av»Florida Statute. Those
‘ourts. The department has acted lawfully in the
oisdenied, = -

Al of Respondent’s exceptions to the Recommended Order-are therefore denied.
‘ ' Attachments

1. The Recommended Ord
A and incorporated herein.

2. The Administrative Con

incorporated herein. .

.

this Order as exhibit C and incorporal

ler from the ALJ is atté(;hed to this Order as exhibit

nplaint is attached to this Order as exhibit B and

The Respondent’s exceptions to the Recommended Order are attached to

ted herein.




- FIN
~The Findings of Fact set forth in the Recommended Order, attached as

1
Exhibit A., are adopted and incorpor.

co

2, The Condclusions of La

Exhibit A., are adopted and incorpo

RETA]
Petitioner filed a Motion

3.

November 15, 2018. The Responden

present state of the record, resolution

4.
and retain Jurisdiction to assess ¢
to proceed with this Final Order whils
later, On May 14, 2019 the Departm

assess costs of investigation and pros

On March 9, 2019 the P

DINGS OF FACT

ed by reference in this Final Order.

IONS OF L
set forth in the Recommended Order, attached as
ed by refereneé m ;chisti.nal Order

[NED JURISDICTION

1 to asséss costs of investigation and prosecution on
t filed a pleading challenging the costs. Given the
of the costs issues will require a hearing.

etitioner filed a Motion to Bifurcate the proceeding

in a separate proceeding, allowing the Department
separating the costs issues to possibly be dealt with
nt granted the motion. Jurisdiction is retained to
ion should such actxon become appropriate.
ORDER

Based on the fdregoing ﬁndinj‘s of fact and conclusions of law the Respondent

has viclated Section 456.072 (1) (k)

student loan issued or guaranteed by
with the terms of the loan. The Respo
suspended until such time as new loa
of the certificate be lifted through the

orida Statutes. The Respondent failed to repay a
the State or the Federal Government in accordance
ndent’s certification as a paramedic is hereby

n payment terms are agreed on; should suspension
entry of such égreeméntg the Respondent will be

on probation for the duration of the student loan; the Respondent shall pay a fine in the




amount of ten percent of the outstanding loan amount itemized as the defaulted loan

amount in paragraph 18. of the Recommended Ofder, i.e., $2,229.06.2 The fine of

$2, 220.06 shall be paid to the Depar
P.O. Box 632, Bin # C-76 within 30 d|
DONE AND ORDERED in T

._7;:_“&.___ 2019.

NOTICE OF RI(

A PARTY ADVERSELY AF
JUDICIAL REVIEW PURSUANT
REVIEW PROCEEDINGS ARE
APPELLATE PROCEDURE. A
FILING A NOTICE OF APPEAL
OF HEALTH AND A COPY ACC(
DISTRICT COURT OF APPEAL I
PARTY RESIDES OR IN THE F
NOTICE OF APPEAL MUST BE
DATE OF THIS ORDER.

? The department has reviewed ths entire record,
the outstanding amounts identified at paragraph |
that recommended by the ALJ, The statutory fory
department at the time of default rather than at th
loan balance is provided by the ALJ through fin

tment of Health Compliancé Management Unit,
ays of the date of fhis Final Order.
allahassee, Leon County, Florida this _6_ day of

Surgeon General & Secretary

Il T P

Michele Tallent
- Deputy Secretary for Operations
Florida Department of Health

SHT TO ICIAL v

'FECTED BY THIS ORDER IS ENTITLED TO
"' TO SECTION 120.68, FLORIDA STATUTES.
GOVERNED BY THE FLORIDA RULES OF
REVIEW PROCEEDING IS INITIATED BY
WITH THE CLERK OF THE DEPARTMENT
DMPANIED BY-THE FILING FEE WITH THE
N THE APPELLATE DISTRICT WHERE THE
IRST DISTRICT COURT OF APPEAL. THE
FILED WITHIN 30 DAYS OF THE FILING

more specifically the quoted disciplinary text at paragraph 22. and
8. of the Recommended Order to arrive at a lower fine amount than
nula is 10 percent of the defaulted loan amount, calculated by the

time of issuing the final order. No other liquidated outstanding
ings of fact in the Recommended Order.
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Copies furnished to:

in

E.GaryEarly, - - ‘4
Administrative Law Judge

Division of Administrative Hearings
The Desoto Building

1230 Apalachee Parkway
Tallahassee Florida 32399-3060

Respondent s

763 Tumblebrook Drive:
Port Orange, Florida 32127

Q, Us il

l""l”l"llu'n'!‘l”hl"m””lh'uIll"l"”u'l'll'mu
E. Gary Early, Administrative Law Judge

Division of Administrative
The Desoto Builsing
1230 Apalachee Parkway

Tallahassee, FL 32399-3060

e et g
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rye . William J. Litsch, P.M.D.
William J. Litsch P.M.D, 763|Tumblebrook Dr.

Port Orange, FL 32127

9434 728kb 9904 2340

Petitioner

Rose Garrison

Assistant General Counsel

DOH Prosecution Services Unit |
4052 Bald Cypress Way, Bin #C65
Tallahassee Florida 323999

Rose.Garrison@flhealth.gov

CERTIFICATE OF SERVICE
THEREBY CERTIFY that a trye and correct copy of the foregoing Final Order has

Hearings

Certified Article Number

3372 &5

SENDER’S RECORD

been sent by Certified Mail to 'Réspondent and the Administrative Law Judge and by e-

mail and interoffice mail to the Attorney for the Petitioner this

2019.

\ D wday of m

Wag Young ‘

Agency Clerk

Department of Health

4052 Bald Cypress Way, Bin A-02
Tallahassee, Florida 32399-1703






